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Attorneys for Defendants Maxus Energy Corporation

and Tierra Solutions, Inc.

NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION, THE
COMMISSIONER OF THE NEW JERSEY
DEPARTMENT OF ENVIRONMENTAL
PROTECTION AND THE ADMINISTRATOR
OF THE NEW JERSEY SPILL
COMPENSATION FUND,

Plaintiffs,
Vvs.

OCCIDENTAL CHEMICAL CORPORATION,
TIERRA SOLUTIONS, INC., MAXUS
ENERGY CORPORATION, MAXUS
INTERNATIONAL ENERGY COMPANY,
REPSOL YPF, S.A,, YPF, S.A,, YPF
HOLDINGS, INC., YPF INTERNATIONAL
S.A. (F/K/A YPF INTERNATIONAL LTD.)
AND CLH HOLDINGS, :

Defendants. _

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION -ESSEX COUNTY

DOCKET NO. ESX-L-9868-05

ANSWER AND SEPARATE
DEFENSES OF DEFENDANTS
MAXUS ENERGY CORPORATION
AND TIERRA SOLUTIONS, INC. TO
THIRD AMENDED COMPLAINT

Defendants Maxus Energy Corporation (“Maxus™) and Tierra Solutions, Inc.

(“Tierra™), by way of answer to the Third Amended Complaint and Demand for Trial by Jury



(“Complaint”) filed by plaintiffs New Jersey Department of Environmental Protection
(“NJDEP™), the Commissioner of the New Jersey Department of Environmental Protection
(“Commissioner”), and The Administrator of the New Jersey Spill Compensation Fund
(“Administrator™) (collectively, “the State” or “Plaintiffs”) in the above-captioned matter, say
and aver as follows:

I ANSWER TO THE STATE’S ALLEGATIONS

Statement of the Case

1. Maxus and Tierra admit that “TCDD,” “DDT,” and_ “various other pesticides
and chemicals,” as well as many other pollutants, have been detected at various points within
the lower seventeen miles of the Passaic River, Newark Bay, the Hackensack River, the
Arthur Kill, and the Kill Van Kull. Maxus and Tierra do not know to which “lower reaches”
" and “adjacent waters and sediments” the State intends to refer in§ 1 of the Complaint, and
thus lack knowledge or information sufficient to form a belief as to the truth of the allegations
made regarding such “lower reaches” and “adjacent waters and sediments” and, on this

ground, deny such allegations. Maxus and Tierra deny the remaining allegations in 1 of the

Complaint.
2. Maxus and Tierra deny the allegations made in § 2 of the Complaint.
3. Maxus and Tierra deny the allegations made in the first and last sentences in

{3 of the Complaint. Maxus and Tierra lack knowledge or information sufficient to form a
belief as to the truth of the allegations made in the second and third sentences of § 3 of the
Complaint and, on this ground, deny those allegations. Maxus and Tierra admit that NJDEP
has issued multiple fishing bans relating to the Newark Bay Complex, regarding multiplé

contaminants, the terms of which speak for themselves. Maxus and Tierra deny that such



fishing bans were first implemented because of any TCDD contamination, and further deny
that such fishing bans are attributable solely to TCDD contamination. Maxus and Tierra deny
that the Defendants have performed studies that show that crab and fish consumption in the
Newark Bay Complex continues, but admit that Tierra provided financial support for a
Creel/Angler Survey conducted on a 6-mile stretch of the lower Passaic River, the terms of
which speak for themselves and demonstrated no continuing consumption of crabs.

4. Maxus and Tierra deny the allegations in § 4 of the Complaint.

3. The allegations in 9§ 5 of the Complaint constitute conclusions of law or are a
characterization of the State’s own claims, to which no response is required. To the extent a
response is deemed required, Maxus and Tierra admit that the State purports to bring an
action on the grounds stated and to seek the relief broadly outlined in 5 of the Complaint.
Maxus and Tierra deny that the State is entitled to such relief, and otherwise deny each and
every remaining allegation in Y 5 of the Complaint.

6. The allegations made in § 6 of the Complaint constitute conclusions of law or
are a characterization of the State’s own claims, to which no response is required. To the
extent a response is deemed required, Maxus and Tierra admit that the State purports to bring
an action on the grounds stated, that the State disavows asserting other types of claims, and
that the State purports to “reserve” certain natural resource damage claims until some
unspecified time “in the future.” Maxus and Tierra deny that the State is entitled to any relief
in this action, admit that the State has affirmatively disclaimed certain claims for relief, deny
the leg31 efficacy of the State’s unilateral attempt to “reserve” claims for the future, and

otherwise deny any remaining allegations in 6 of the Complaint.



The Parties

7. Maxus and Tierra admit the allegations made in Y 7 of the Complaint.
8. Maxus and Tierra admit the allegations made in 8 of the Complaint.
9. Maxus and Tierra admit the allegations made in 9 9 of the Complaint.

10.  Maxus and Tierra admit the allegations made in ¢ 10 of the Complaint.

11.  Maxus and Tierra admit the allegations made in § 11 of the Complaint.

12. Maxus and Tierra admit that Maxus is a corporation organized under the laws
of the State of Delaware with its principal place of business located at 1330 Lake Robbins
- Drive, Suite 300, The Woodlands, Texas 77380. Maxus and Tierra adﬁit that Maxus was
- formerly known as Diamond Shamrock Corporation (“DSC-II’;) and, before that, New
Diamond Corporation, and that Maxus has been served and has appeared in this matter.
Maxus and Tierra deny that Maxus is the same entity as, or the successor to, the Diamond
Shamrock Corporation that is sometimes known as “DSC-1,” and that is defined as “Old
" Diamond Shamrock” in the Complaint.

13.  Maxus and Tierra admit that Maxus Intermational Energy Company (“MIEC”)
is a corporation organized under the laws of the State of Delaware with a principal place
of business located at 1330 Lake Robbins Drive, Suite 400, The Woodlands, Texas 77380.
Maxus and Tierra deny that MIEC is subject to the general and specific jurisdiction of the
State.

14. Maxus and Tierra admit that Tierra was formerly known as Diamond
Shamrock Chemical Land Holdings, Inc. (“DSCLH”), and Chemical Land Holdings, Inc.
(“CLH”), and that Tierra is a corporation organized under the laws of the State of Delaware.

Maxus and Tierra admit that Tierra has a place of business located at 2 Tower Center






Boulevard, Floor 10, East Brunswick, New Jersey 08816, but deny that such location is
Tierra’s principal place of business. Maxus and Tierra admit that Tierra has been served and
has appeared in this matter.

15.  Maxus and Tierra admit that Repsol YPF, S.A. (“Repsol”) is a Spémish
corporation with its principal place of business located at Paseo de la Castellana, 278-230,
28046 Madrid, Spain, that Repsol has been served and has -appeared in this matter to
challenge the assertion of personal jurisdiction over Repsol, and that Repsol has denied that it
does business in New Jersey or is subject to the specific or general jurisdiction of the State.
Maxus and Tierra deny the remaining allegations of 9 15 of the Complaint.

16.  Maxus and Tierra admit that YPF, S.A. (“YPF”) is an Argentinean corporation
with its principal place of business located at Avenida Presidente Roque Saenz Pena, 777 C.P.
1364 Buenos Aires, Argentina, that YPF has been served and has appeared in this matter to
challenge the assertion of pefsonal jurisdiction over YPF, and that YPF has denied that it does
business in New Jersey or is subject to the spéciﬂc or genéral jurisdiction of the State. Maxus
and Tierra deny the remaining allegations in ¥ 16 of the Complaint.

17.  Maxus and Tierra admit that YPF International, S.A. (“YPFI”) is a Bolivian
corporation with a'principal place of business located at Av. Jose Estensoro No. 100, Santa
Cruz, Bolivia. Maxus and Tierra admit that YPFI was formerly known as YPF International
Ltd., a Cayman Islands business entity. Maxus and Tierra deny the remaining allegations of
9 17 of the Complaint.

18.  Maxus and Tierra admit that YPH Holdings, Inc. (“YPFH”), is a Delaware
corporation with its principal place of business located at 1330 Lake Robbins Drive, Suite

300, The Woodlands, Texas 77380, that YPFH has been served and has appeared in this



matter to challenge the assertion of personal jurisdiction over YPFH, and that YPFH has
denied that it does business in New Jersey or is subject to the specific or general jurisdiction
of the State. Maxus and Tierra deny that YPFH and its subsidiaries do business in New
Jersey, but YPFH’s subsidiary, Maxus, has not challenged the assertion of personal-
jurisdiction over Maxus in this case. Maxus and Tierra otherwise deny the remaining
allegations in 9 18 of the Complaint.

19.  Maxus and Tierra admit that CLH Holdings, Inc. (“CLHH"), is a Delaware
corporation with its principal place of business located at 1330 Lake Robbins Drive, Suite
300, The Woodlands, Texas 77380, that CLHH has been served and has appeared in this
matter to challenge the assertion of personal jurisdiction over CLHH, and that CLHH has
denied that it does business in New Jersey or is subject to the specific or general jurisdiction
of the State. Maxus and Tierra admit that CLHH’s subsidiary, Tierra, does business in New
Jersey and has not challenged the assertion of personal jurisdiction over Tierra in this action.
Maxus and Tierra deny the remaining allegations made in § 19 of the Complaint.

Ownership & Operational History of the Lister Site

20. Maxus and Tierra deny the allegations made in §20 of the Complaint. [A
signiﬁca.ﬁt amendment was made to this allegation (namely, Maxus’s “alter ego” was
expanded to include all its affiliates, not just Tierra), but does not require anything different
from an outright denial.]

21.  Maxus and Tierra admit that Kolker Chemical Works, Inc. (“Kolker”), leased a
portion of the property located at 80 Lister Avenue in the Ironbound Section of Newark,
Essex County, New Jersey from 1947 until 1950, at which time Kolker acquired the portion of

the property at 80 Lister Avenue which it had previously leased. Maxus and Tierra admit that



Kolker produced DDT and phenoxy herbicides at the location it leased and subsequently
purchased. Maxus and Tierra admit that 80 Lister Avenue; together with 120 Lister Avenue,
are collectively referred to in the Complaint as the “Lister Site.” Maxus and Tierra admit that
portions of the 80 and 120 Lister parcels are located on the banks of the Passaic River. Maxus
and Tierra otherwise deny the allegations in 21 of the Complaint.

22. Maxus and Tierra admit that Diamond Alkali Company (“Diamond Alkali™)
acquired the stock of Kolker in 1951, and that Diamond Alkali owned and operated a portion
of the 80 Lister Avenue property from 1955 until 1967. Maxus and Tierra admit that
Diamond Alkali leased another portion of the 80 Lister Avenue property in 1957, and
operated on the leased portion until 1967. Maxus and Tierra admit that Diamond Alkali
merged with Shamrock Oil & Gas Company in 1967, and that the company’s name was
changed to Diamond Shamrock Corporation (“DSC-I”). Maxus and Tierra admit that DSC-I
continued to operate on 80 Lister Avenue until Aungust 1969, but deny the remaining
allegations made in 9 20 of the Complaint.

23.  Maxus and Tierra admit that, in 1971, DSC-I sold a portion of the 80 Lister
" Avenue property, as well as all personai property and improvements located at 80 Lister
Avenue, to Chemicaland Corporation (“Chemicaland”), and further assigned to Chemicaland
DSC-I’s lease with Walter R. Ray Holding Co. Inc. for the remaining portion of the 80 Lister
Avenue property. Maxus and Tierra lack knowledge or information sufficient to form a belief
as to the truth of, and on that basis deny, the allegations that (i) Chemicaland was created by
and included former Old Diamond Shamrock managers; (ii) Chemicaland leased 80 Lister
Avenue to Cloray NJ Corporation (“Cloray”), and (iii) Cloray was under the same

management as Chemicaland. Maxus and Tierra admit that Chemicaland and/or Cloray



attemptéd to manufacture specialty chemicals and herbicides, but lack knowledge or
information sufficient to form a belief as to when or if such products were actually
manufactured. Maxus and Tierra admit that DSC-I had a contract with Chemicaland for the
formulation of an herbicide, but deny that pesticides and herbicides were manufactured at
DSC—I’S direction or ever delivered to DSC-I. Maxus and Tierra deny the allegations made in
the last sentence in § 23 of the Complaint and any remaining allegations.

24. Maxus and Tierra admit that, on November 22, 1976, Defendant Occidental
Chemical Corporation (or its predecessor in interest) (“Occidental” or “OCC”) assumed
management and operation of the 80 Lister Avenue plant from Chemicaland and continued to
manufacture pesticides and herbicides at that plant. Maxus and Tierra are presently without
knowledge or information sufficient to admit br deny the remaining allegations in § 24 of the
Complaint, including, but not limited to, whether “la]dditional and ongoing discharges of
TCDD and other hazardous substances from the facilities at the Lister Site continued during
" Occidental Chemical Company’s control and management of the operations at the Lister
Site,” whether Chemicaland ever “resumed management and operation of the 80 Lister
Avenue plant” after Occidental abandoned the facility, and the allegations in §24
regarding Occidental’s corporate history.

| 25.  Maxus and Tierra deny the allegations made in § 25 of the Complaint.

26. ' Maxus and Tierra admit that Occidental or its predecessors managed and
operated the Lister Site from 1955 through August 1969, and from November 22, 1976
through February 24, 1977, and that during the latter period, Occidental or its predecessor

assumed all costs and expenses associated with such management and operation of the plant.



Maxus and Tierra presently lack knowledge or information sufficient to admit or deny the
remaining allegations in § 26 of the Complaint.

97.  Maxus and Tierra admit that TCDD was detected at 80 and 120 Lister Avenue
in 1983. Maxus and Tierra admit that preliminary sampling results in 1984 indicated the
presence bf TCDD in a portion of the Passaic River, but lack knowledge or information
sufficient to form a belief as to the truth of the allegation that TCDD was detected in the
Passaic River in 1983. Maxus and Tierra do not know to which other “adjacent properties,” if
any, the State intends to refer, and thus lack knowledge or information sufficient to form a
belief as to the truth of the remaining aliegations made in the first sentence of §27 of the
Complaint and, on this ground, deny such allegations. Maxus and Tierra admit that New
Diamond Corporation was incorporated in 1983 and became the non-operating holding
‘company of DSC-1. Maxus and Tierra otherwise deny the remaining allegations made in 27
of the Complaint.

28.  Maxus and Tierra admit that on September -1, 1983, DSC-I changed its name to
Diamond Chemicals Company. Maxué and Tierra admit that on September 1, 1983, New
Diamond Corporation changed its name to Diamond Shamrock Corporation (“DSC-II”).
Maxus and Tierra admit that on October 26, 1983, Diamond Chemicals Company changed its
name to Diamond Shamrock Chemicals Company (“DSCC”). Maxus and Tierra otherwise
deny any remaining allegations made in ] 28 of the Complaint.

29.  With respect to the allegations in the first sentence of §29 of the Complaint,
Maxus and Tierra admit that, pursuant to a Stock Purchase Agreement dated September 4,
1986 (“1986 SPA™), DSC-II sold all of the stock of DSCC to Oxy-Diamond Alkali

Corporation, an affiliate of OCC, that DSCC was renamed Occidental Electrochemicals



Corporation on September 29, 1986, and that Occidental Electrochemicals Corporation was
merged into OCC on or about November 30, 1987. Maxus and Tierra admit that, after the
Listér Site came under regulatory control, DSCC acquired 120 Lister Avenue in 1984 and 80
Lister Avenue in 1986. Maxus and Tierra admit that Diamond Alkali/DSC-I had previously
owned a portion of the Lister Site, and leased other portions. The remaining allegations in
926 of ﬂie_Complaint state ultimate legal conclusions regarding another defendant, to which
no response by Maxus or Tierra is required. To the extent a response is deemed to be
required, Maxus aﬁd Tierra lack knowledge or information sufficient to form a belief as to the
truth of such allegations and, on that ground, deny such allegations.

30. Maxus and Tierra admit that Diamond Alkali became DSC-I in 1968, that
DSC became DSCC in 1983, that DSCC’s stock was sold to Oxy-Diamond Alkali
Corporation in 1986, that DSCC was renamed Occidental Electrochemicals Corporation in
1986, and that Occidental Electrochemicals Corporation was merged into OCC on or about
November 30, 1987..- Maxus and Tierra do not know to which “transaction” the State is
referring in the second sentence of § 30 of the Complaint and, therefore, lack knowledge or
information sufficient to form a belief as to the truth of such allegations. The allegations in
9 30 otherwise state logal conclusions regarding another defendant, to which no response by
Maxus or Tierra is required.

31.  Maxus and Tierra admit that, on April 28, 1987, DSC-II, formerly named New
Diamond Corporation, changed its name to Maxus Energy Corporation. Maxus and Tierra
deny the allegations in the second sentence of § 31 of the Complaint. The third sentence in
931 of the Complaint characterizés statements altegedly made by OCC, which Maxus and

Tierra deny. Maxus and Tierra deny that any corporate restructuring resulted in Maxus

10



assuming or retaining any liabilities associated with the ownership or operations of the Listei
Site, or that Maxus otherwise has any liability to the State—joint, several, direct or otherwise.
Insofar as the allegations in § 31 of the Complaint state legal conclusions regarding OCC, no
response.by Maxus or Tierra is required. Maxus and Tierra deny all remaining allegations in
31 of the Complaint.

32,  Maxus and Tierra admit that Diamond Shamrock Corporate Company
(“Corporate Company”) was created in 1983 as a subsidiary of DSCC, and later became a
subsidiary of DSC-II, and provided various corporate services to and for DSC-II and DSC-II’s
other subsidiaries, including but not limited to DSCC. Maxus and Tierra admit that, under the
state and federal regulators’ direction and supervision, Corporate Company performed certain
environmental response actions at the Lister Site on behalf of DSCC/OCC. Maxus and Tierra
admit the allegations in the fourth sentence in § 32 of the Complaint. Maxus and Tierra admit
that Maxus assumed the liabilities of Corporate Company pursuant to an Agreement and Plan
of Merger, the terms of which speak for themselves. Maxus and Tierra deny any remaining
allegations made in 932 of the Complaint, and specifically state that, since 1983, the
regulators, not any private party, have “controlled” the Lister Site, the “environmental
investigation” and all other activities at or in connection with the Lister Site.

33,  Maxus and Tierra admit that the 1986 SPA includes indemnification
provisions, the terms of which speak for themselves. Maxus. and Tierra admit that Tierra was
created o acquife title to certain real property, including the Lister Site, in order to facilitate

- environmental response actions, under the direction of regulators. Maxus and Tierra deny the

remaining allegations made in § 33 of the Complaint.
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34. | Maxus and. Tierra admit that Tierra has owned the Lister Site since August 28,
1986. Maxus and Tierra admit that Maxus is an indirect subsidiary of Repsol and YPF, and a
direct subsidiary of YPFH. Maxus and Tierra deny all remaining allegations made in § 34 of
the Complaint.

35.  Maxus and Tierra admit that, after TCDD was detected at the Lister Site in
1983, and the State had taken control of the Sité and the response actions thereon, DSCC
acquired title to 120 Lister Avenue in 1984 and to 80 Lister Avenue in 1986. Maxus and
Tierra admit that, to facilitate continued environmental response actions after the 1986 SPA,
DSCC transferred title to both 80 and 120 Lister Avenue to DSCLH, a real estate title-holding
subsidiary of DSCC at the time, the name of which was subsequently changed to CLH, and
then to Ticrra. This transfer of title was consummated on August 28, 1986 for the
consideration of ten dollars for each property. Maxus and Tierra admit that DSCLH (later
CLH/Tierra) had knowledge of the presence of some hazardous substances on the Lister Site
at the time it acquired such property and that Tierra continues to own the Lister Site today.
Maxus and Tierra deny all remaining allegations made in § 35 of the Complaint.

Alter-Ego/Cohesive Economic Unit

36.  Maxus and Tierra deny the allegations made in § 36 of the Complaint.

37 Maxus and Tierra admit that Maxus has fulfilled its obligations under the 1986
SPA. Maxus and Tierra admit that Tierra has owned the Lister Site since Angust 28, 1986.
Maxus and Tierra deny that Maxus was Tierra’s parent company. Maxus and Tierra admit
that Tierra (previously known as DSCLH/CLH) was created in 1986 to acquiré title to certain
real estate, including the Lister Site. Maxus aﬁd Tierra deny the remaining allegations in Y 37

of the Complaint.
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38.  Maxus and Tierra deny that they are or ever have been alier egos of one
another. Maxus and Tierra do not know to what “role” the State refers in the allegations in
the first sentence of 938 of the Complaint and, on this ground, deny the allegation that
“Maxus’ role expanded.” Maxus and Tierra admit that YPF was formerly a governmental
entity of the Republic of Argentina involved in the oil and gas business, and that YPF
acquired the stock of Maxus in 1995 for approximately $760 million, and agreed to guarantee
approximately $1 billion of Maxus’s third party debt. Maxus and Tierra deny that YPF’s
acquisition of the stock of Maxus provided YPF with a strong presence in the United States or
New Jersey. Maxus and Tierra lack knowledge or information sufficient to form a belief as to
the truth of the remaining allegations made in § 38 of the Complaint and, on this ground, deny
such allegations.

39,  Maxus and Tierra deny the allegations made in § 39 of the Complaint.

40. Maxus and Tierra admit that Maxus and MIEC are subsidiaries of YPFH,
which is a subsidiary of YPF. Maxus and Tierra admit that Tierra is a subsidiary of CLHH,
which is a subsidiary of YPFH. Maxus and Tierra admit that MIEC, YPFH and CLHH are
Delaware corporations with their principal places of business in Texas. Maxus and Tierra
admit that YPFI was originally a subsidiary of MIEC and deny that YPFT was “created” “so
that certain assets éould be directly transferred to YPFI as capital contributions.” Maxus and
Tierra lack sufficient knowledge to admit or deny whether YPF “directe'd”r that YPFI be
transferred to YPF and therefore deny same. Maxus and Tierra deny that any actions were
taken “to move” away from Maxus any “liabilities,” environmental or otherwise. VMaxus
denies that it has ever had any direct “environmental liabilities” associated with the former

operations of Diamond Alkali/DSC-I/DSCC, and denies that it ever sought to “move” any
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alleged contractual liabilities under the 1986 SPA. Maxus and Tierra do not know to which
“certain income-producing assets” the State is referring in this ﬁaragraph, but denies that
Maxus ever transferred any assets without receiving fair value in return. Maxus and Tierra
lack knowledge or information sufficient to form a belief as to the truth of the remaining
allegations made in § 40 of the Complaint and, on this ground, deny such allegations.

41.  Maxus and Tierra admit that Tierra (previously known as DSCLH/CLH) was a
| direct subsidiary of Corporate Company and became a direct subsidiary of CLHH in 1996.
Maxus and Tierra admit that they entered into an Assumption Agreement in 1996, pursuant to
which Tierra agreed to perfqnn certain of Maxus’s obligations under the 1986 SPA, the terms
of which Assumption Agreement si)eak for themselves. Maxus and Tierra deny the remaining
allegations made in § 41 of the Complaint.

42, Maxus and Tierra admit that YPF, YPF International Ltd., YPFH, CLHI,
Maxus, and Tierra (then known as Chemical Land Holdings, Inc.) entered into a Contribution
Agreement in 1996 (“Contribution Agreement”), which provided for capital contributions to
enable Tierra to perform obligations under tﬁe Assumption Agreement. The terms of the
Contribution Agreement and Assumption Agreement speak for themselves. Maxus and Tierra
deny the remaining allegations made in 9 42 of the Complaint.

43.  The allegations in the first and third sentences in 9 43 of the Complaint purport
to characterize the terms of the Contribution Agreement, which speak for themselves. Maxus
and Tierra admit that the amount of fhe reserves booked by Maxus at the time the
Contribution Agreement was executed was considered in establishing the “Assumed Liability
Accrued Amount” referenced in the Contribution Agreement. Maxus and Tierra deny all

remaining allegations made in § 43 of the Complaint.
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44.  Maxus and Tierra deny the allegations made in § 44 of the Complaint.

45,  Maxus and Tierra deny the existence of a scheme to move assets domiciled in
the United States outside Qf the United States. Maxus and Tierra admit that onlJune 27, 1996,
Maxus Bolivia, Inc. (“MBI”), a wholly-owned subsidiary of Maxus, transferred the
jurisdiction of its incorporation from Delaware to the Cayman Islands. Maxus and Tierra
further admit that, on June 28, 1996, MIEC resolved to contribute the stock of MBI, Maxus
Venezuela, Ltd., and Maxus Venezuela, S.A. to YPF International (“YPFF’). Maxus and
Tierra admit that the assets of MBI included prospects in the Surubi Field, Secure and
Caipipendi Blocks. Maxus and Tierra admit that Maxus Venezuela, Ltd and Maxus
Venezuela, S.A did not hold the assets and operations that were held by Maxus Guarapiche
Ltd. Maxus and Tierra deny that MIEC was cver an “alter ego” of Maxus and the remaining
allegations in § 45.

46. Maxus and Tierra admit that on July 1, 1996, MIEC and YPF entered into a
Stock Purchase Agreement whereby Maxus sold all of the issued and outstanding shares of
capital stock of YPFI to YPF for $263,100,000, subscquently adjusted upward by $3,266,663,
for a total of $266,366,663. This sale was recorded as a $266,366,663 intercompany
receivable/ payable. Maxus and Tierra deny that the allegations of in § 46 present a complete
and accurate description of the terms of that sale. Maxus and Tierra further admit that, at the
time of the July 1, 1996 transaction, YPFI’s assets copsisted of the outstanding sﬁares of stock
of MBI, Maxus Venezuela Ltd., and Maxus Venezuela, S.A. that had been transferred, at fair
~market value, from MIEC. Maxus and Tierra deny that the terms of the Stock Purchase

Agreement were for less than reasonably equivalent value. Maxus and Tierra further deny
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that the Stock Purchase Agreement was fraudulent or made “with actual intent to delay,
hinder or defraud.” Maxus and Tierra deny the remaining allegations in { 46.

47.  Maxus and Tierra admit that on September 1, 1996, MIEC and YPFI entered
_into a Stock Purchase Agreement whereby Maxus sold the issued and outstanding stock of
Maxus Guarapiche Ltd. to YPFI for $26,353,740, which represented the carrying amount of
Maxus Guarapiche Ltd. as of August 31, 1996. This sale was recorded as an intercompany
recejvable/payable between MIEC and YPFI. Maxus and Tierra deny that this transaction
was for less than reasonably equivalent value and that the allegations m {47 present a
complete and accurate description of this transaction. Maxus and Tierra further deny that the
transactions were fraudulent or made “with actual intent to delay, hinder, or defraud and for
the benefit of YPF.” Maxus and Tierra deny that ¥ 47 presents a complete and accurate
description of the Guarpiche transaction, and state that the transaction speaks for itself.
Maxus and Tierra deny any remaining allegations in § 47.

48. Maxus and Tierra deny the existence of any “scheme” to “sirand” any
liabilities as alleged in the first and second sentences of 4 48. Maxus and Tierra admit that in
1996 YPF Java Baratlaut, BV owned an undivided 24.2705% interest in the Northwest Java
Production Sharing Contract; in that same period, Maxus Southeast Sumatra, LLC owned an
undivided 45.6752% interest in the Southeast Sumatra Production Sharing Contract and all
shares of YPF Sumatra Tenggara BV (which owned an undivided 10% interest in the
Southeast Sumatra Production lSharing Contract). Maxus and Tierra admit that, prior to 1997,
Maxus had participated in discussions about a potential sale of some or all of its Indonesian
Assets, but deny that the allegations in ] 48 present a complete and accurate description of

those discussions. Maxus and Tierra deny that “Maxus Indonesia, Inc. had a fair market value
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in the range of $700 million to $1.1 billion” but admit that Credit Suisse First Boston valued
_the Java assets in the range of $232 million to $282 million and the Surmatra assets in the
range of $413 million to $513 million, as of September 30, 1996. In addition, Maxus and
Tierra admit that Gaffney, Cline & Associates valued the Java assets at $287 million and the
Sumatra assets at $287 million, as of December 1, 1997. With respect to allegations
concerning the Indonesian Assets’ percentage of YPFI's total net production of crude oil,
Maxus and Tierra deny that the allegations in §48 present a complete and accurate
déscription of the public filings referenced therein and state that those public filings speak for
themselves. Maxus and Tierra deny that YPF and Maxus “influenced and directed that their
alter ego Maxus Indonesia, Inc.” undertake any course of conduct. Maxus and Tierra admit
that, after full consideration, detailed analysis, and independent valuations, on December 31,
1997, sales of YPF Java Bartalaut, B.V. and Maxus Southeast Sumatra, LLC to YPFI took
place and that the sales were recorded as $224,001,378.37 for the Java Assets and
$246,504,946 for the Sumatra Assets, plus a $41,154,266.29 promissory note. Maxus and
Tierra deny that the allegations in § 48 contain a complete and accurate description of those
transactions. Maxus and Tierra admit that on June 30, 1998, the Stock Purchase Agreement
relating to the Indonesian Assets was amended to increase the purchase brice for the Java
Assets to $282,800,569.03 and that the price for the Sumatra Assets was also adjusted slightly -
upwards, but deny that the allegations in 48 contain a complete and accurate description of
this price adjustment. Further answering, Maxus and Tierra state that the terms of the sales of
YPF Java Bartalaut, B.V. and Maxus Southeast Sumatra, LLC, and any subsequent

adjustments thereto, speak for themselves. Maxus and Tierra deny that the transfer of the
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Indonesian assets was “for substantially less than fair market value and for the benefit of YPF
and YPFL” Maxus and Tierra deny the remaining allegations in § 43.

49. Maxus and Tierra deny that, with respect to YPF Ecuador, Inc., MIEC
participated in a fraudulent transfer or acted “wifh actual intent to hinder or defraud for the
benefit of YPF and YFPL” Maxus and Tierra admit that, as of December 31, 1997, YPF,
Ecuador, Inc. owned an undivided 35% interest in the Block 16 Production Sharing Contract,
and had interests in the Bogi-Capiron Operating Agreement and the Contract for Specific
Services for the Tivacuno Area. Maxus and Tierra lack information sufficient to form a
belief as to the truth of the allegations in §49 concerning “publicly available information™
about the alleged fair market value of any Ecaudorian Assets at any particular point in time.
Maxus and Tierra admit that, after full consideration, detailed analysis, and independent
valuations, on December 31, 1997, the sale Ecuadorian Assets to YPFI took place, but deny
that the allegations in 49 contain a complete and accurate description of those transactions.
Further answering, Maxus and Tierra state that the terms of the sale of any Ecuadorian Assets
speak for themselves. Maxus and Tierra deny the remaining allegations in 1 49.

50,  Maxus and Tierra deny that, in 1998, many of Maxus’s subsidiaries “were left
empty.” Maxus and Tierra deny that the allegations of 50 present a complete and accurate
description of any “merger agreements executed on behalf of Maxus.” Further answering,
Maxus and Tierra state that the terms of any such merger agreements speak for themselves.
Maxus and Tierra admit that in 1998, Mr. Wadsworth was a vice-president of Maxus, YPFI,
' YPFH, MIEC and CLHH and that Mr. H. R. Smith was a secretary of Maxus, YPFI, YPFH,

MIEC, CLHH, and Tierra. Maxus and Tierra deny the remaining allegations in § 50.
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51.  Maxus and Tierra admit only that in December 1999, Repsol acquired in
_ exceés of 95% of YPF’s common stock. Maxus and Tierra deny the remaining allegations in
- 951,

52,  The allegations in § 52 do not present a full and accurate description of the
transactioﬁs contained therein, the terms of which speak for themselves. Maxus and Tierra
deny the remaining allegations in § 52.

53.  Maxus and Tierra deny the allegations in § 53.

54.‘ Maxus and Tierra deny that, in 2001, YPFI was “the alter-ego” of Maxus.
Maxus and Tierra admit that YPF, S.A. provided a self-guarantee for certain chromium sites
in New Jersey. Maxus and Tierra admit that in 2002, YPFI changed its domicile from the
Cayman Islands to Bolivia. YPFI was de-registered as a Cayman Islands corporation on May
1, 2002. On May 16, 2002, YPFI changed its name to YPF International, S.A. Maxus and
Tierra deny the remaining allegations i1_1 q54.

55. Maxus and Tierra admit that, in January 2001, Maxus and Repsol International
Finance B.V. entered into a $325 Million Credit Facility Agreement, the terms of which speak
for themselves.. Maxus and Tierra deny that “it is unclear whether such loan was ever
repaid.” Maxus and Tierra admit that YPF, while observing all corborate formalities, has
from time to time provided funds to YPFH, which funds have ultimately been used by Maxus
and Tierra. Maxus and Tierra deny the reme\tining allegations in Y 55.

56. Maxus and Tierra admit that YPFH is an U.S.-based subsidiary of YPF.
Maxus and Tierra admit that YPFH is a holding company that owns the stock of Maxus and
CLHH. Maxus and Tierra admit that CLHIH s a holding conﬁpany that owns the stock of

Tierra. Maxus and Tierra admit that YPFH and YPF entered into a Credit Contract effective
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August 1, 2005 (“Credit Contract™), providing for a credit facility in an amount up to $35
million as stated in the Credit Contract, the terms of which speak for themselves. Maxus and
Tietra admit that the Credit Contract was amended three times and provided for an unsecured
credit facility in an amount up to $190 million, as stated in the Third Amendment to the
Credit Contract effective May 3, 2006. Maxus and Tierra admit that in connection with the
Deloitte & Touche LLP’s [“Deloitte & Touche”] Independent Accountants’ Review Report of
the Consolidated Financial Statements of YPFH and Subsidiaries as of March 31, 2006 and
- December 31, 2005 and- fof the Three-Month Periods Ended March 31, 2006 and 2005,
Deloitte & Touche stated that certain financial uncertainties would raise substantial doubt as
" to YPFH’s ability to continue as ;1 going concern absent the support letter provided by YPF.
Maxus and Tierra lack knowledge or information sufficient to form a belief as to the
allegation that Deloitte & Touche was YPF’s auditor, and on this ground, deny such
allegation. Maxus and Tierra deny the remaining allegations made in ¥ 56.

57.  Maxus and Tierra admit that YPFH is a U.S.-based holding company and is a
subsidiary of YPF. Maxus and Tierr'a deny the remaining allegations in § 57.

58.  Maxus and Tierra admit that, as holding companies, YPFH and CLHH do not
have any employees, but deny that those companies have no operatibns. Maxus and Tierra
admit that Tierra currently has no “ncome” from “operations,” but Tierra has always
received all the funding it needs in consideration for the services it performs on Maxus’s
behalf. Tierra has also received, through cost recovery litigation and/of settlement
agreements, contributions from potentially responsible parties for environmental response

costs that Tierra incurs as part of its operations. Maxus and Tierra admit that, on a monthly
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basis, Maxus and Tierra previously submitted six~month cash-need forecasts, which were
transmitted to YPF. Maxus and Tierra deny all remaining allegations made in  58.

59.  Maxus and Tierra admit that some of their directors have also served as
officers or directors of other affiliate companies. Maxus and Tierra deny the remaining
allegations in ¥ 59.

60. Maxus and Tierra admit, on informatioﬁ and belief, that, in 2003, Repsol
reorganizéd its worldwide operations into three divisions: Upstream, Downstream, and ABB.
Maxus and Tierra admit that, in 2003, YPF and its subsidiaries were owned under the ABB
Division. Maxus and Tierra deny the remaining allegations in § 60. -

61.  Maxus and Tierra deny the allegations made in § 61 of the Complaint.

62.  Maxus and Tierra deny allegations made in ¥ 62 of the Complaint.

Hazardous Substances Produced at the Lister Site

63.  Maxus and Tierra deny the allegations made in the first sentence of § 63 of the
Complaint. Maxus and Tierra admit that Diamond Alkali/DSC-I manufactured agricultural
chemicals at a portion of the Lister Site, including DDT and phehoxy herbicides, at various
times during the period of 1955 until 1969. Maxus and Tierra lack knowledge or information
sufficient to form a belief as to the truth of the allegations made in 4 63 of the Complaint
concerning when DDT production began, and on this ground deny such allegations. Maxus
and Tierra admit that DDT was produced at a portion of 80 Lister Avenue until similar
operations were commenced at Diamond Alkali’s Greens Bayou Plant in Houston, Texas, in
the late-1950s. Maxus and Tierra admit that hazardous substances were detected at the
Greens Bayou Plant and otherwise deny the remaining allegations made in Y63 of the

Complaint.
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64.  Maxus and Tierra lack knowledge or information sufficient to form a belief as
to the truth of the allegations made in § 64 of the Complaint regarding when production of
phenoxy herbicides commenced at a portion of 80 Lister Avenue, and on this ground deny
such allegations. Maxus and Tierra admit that the production of phenoxy herbicides at 80
Lister Avenue by DSC-I ceased by no later than August 1969. Maxus and Tierra admit that
both 2,4-dichlorophenoxyacetic acid (“2,4-D”) and 2,4,5-trychlorophenoxyacetic acid
(“2,4,5-T”) were manufactured at the 80 Lister Avenue parcel. Maxus and Tierra deny that
such products were ever manufactured at 120 Lister Avenue. Maxus and Tierra admit that
TCDD is a form of dioxin that may be toxic at certain levels for certain organisms, and is a
byproduct of, among many other things, the 2,4,5-T proceSs. Maxus and Tierra deny any
remaining allegations made in Y 64 of the Complaint.

65. Maxus and Tierra do not know what “other constituents” the State intends to
refer to in 9 65 of the Complaint and, on this ground, deny the allegations concerning such
“other constituents.” Maxus and Tierra édmit that DDT, 2.4-D, and 2,4,5-T were produced at
the 80 Lister Avenue parcel, and that TCDD was a byproduct of the 2,4,5-T process, but deny
that such substances were produced at the 120 Lister Avenue parcel. Maxus and Tierra admit
that DDT, 2,4-D, 2,4,5-T and TCDD are on the list of hazardous substances adopted by
United States Environmental Protection Agency (“USEPA”) pursuant to the Comprehensive
Environmental Response, Compensation and Liability Act and, therefore, fall within the
definition of “hazardous substances” in N.J.S.A. 58:10-23.11b. Maxus and Tierra deny any -

remaining allegations of § 65 of the Complaint.
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Operations and Practices at the Lister Site

66.  Maxus and Tierra admit that the State purports to quote portions of the opinion

in Diamond Shamrock Chems. Co. v. Aetna Cas., & Sur. Co., 258 N.J. Super. 167, 215-16

(App. Div, 1992) (“Aetna Opinion”), and state that the terms of that opinion speak for
themselves. Maxus and Tierra otherwise deny the allegations made in § 66 of the Complaint.

67. Maxus and Tierra admit that, in § 67 of the Complaint, the State purports to
characterize portions of the Aetna Opinion and state that the terms of that opinion speak for
themselves.

68.  Maxus and Tierra deny the allegations made in the first sentence in § 68 of the
Complaint. Maxus and Tierra do not know to which records the State intends to refer in the
second sentence of § 68, and thus lack knowledge or information sufficient to form a belief as
to the truth of the allegations of this paragraph and, on this ground, deny such allegations.

69.  Maxus and Tierra deny the allegations made in the first sentence in 9 69 of the
Complaint. Maxus and Tierra admit that the State purports to characterize portions of the
Aetna Opinion in the remaining allegations made in § 69 and state that the terms of the Aetna
Opinion speak for themselves.

70.  Maxus and Tierra admit that DSC-I ceased production at 80 Lister Avenue in
1969. Maxus and Tierra admit that, in 1971, DSC-I sold a portion of 80 List_er Avenue, and
assigned the lease to another portion of 80 Lister Avenue. Maxus and Tierra otherwise deny
the remaining allegations made in 61 of the Complaint.

71. Maxus and Tierra admit that TCDD was detected in the soil and groundwater

at the 80 Lister Avenue parcel and in the soil at the 120 Lister Avenue parcel. Maxus and
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Tierra admit that TCDD has been detected in portions of the Newark Bay Complex. Maxus
and Tierra deny the remaining allegations made in § 71 of the Complaint.

72.  Maxus and Tierra admit that the State purports to characterize portions of the
Aetna Opinion in the first sentence in § 72 of the Complaint, and state that the terms of the
Aetna Opinion speak for themselves. Maxus and Tierra deny the remaining allegations made
in J 72 of the Complaint.

73, Maxus and Tierra admit that Maxus brought suit against the United States in
August 1992 seeking recovery of past and future response costs and contribution for
approximately $31.5 million in remedial costs that Maxus, at that time, had already expended
in cleanup activities conducted on behalf of OCC. Maxus and Tierra admit that a decision
was rendered in the matter in 1995. Maxus and Tierra deny the remaining allegations made in
4 73 of the Complaint.

74,  The allegations made in the first sentence of 74 of the Complaint are denied
insofar as they are intended to apply to Maxus. Otherwise, the allegations in the first sentence
state ultimate legal conclusions regarding another defendant, to which no response is required
by Maxus or Tierra. Maxus and Tierra deny the allegations in the second sentence 6f w74,

75 Maxus and Tierra deny the allegations made in § 75 of the Complaint.

The Regulatory History

76. Maxus and Tierra admit that the EPA issued a National Dioxin Strategy
memorandum in 1983, the terms of which speak for themselves. Maxus and Tierra otherwise
Jack knowledge or information sufficient to form a belief as to the truth of the allegations

made in § 76 and, on this ground, deny such allegations.
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77.  Maxus and Tierra deny that TCDD was detected at 120 Lister Avenue prior to
the issuance of Executive Order 40, but admit that such order was issued and that the terms of
such order speak for themselves. Maxus and Tierra admit that NJDEP issued an order dated
June 13, 1983, to DSC-I relating to 80 Lister Avenue, the terms of which speak for
themselves. Maxus and Tierra adnﬁt that the orders referenc_ed in the third sentence of ] 77 of
the Complaint were entered into ainong NJDEP, DSCC, and other parties, the terms of which
speak for themselves. Maxus and Tierra deny any remaining allegations made in 9 77 of the
Complaint.

78.  Maxus and Tierra admilt that EPA issued a Record of Decision (“ROD”) in
1987, which set forth an interim remedy for 80 Lister Avenue. Maxus and Tierra admit that
OCC entered into a Consent Decree in 1990 with EPA and NJDEP to implement the ROD,
and that Tierra was also a signatory to the Consent Decree, but only for the limited purpose of
allowing access to the Lister Site, to which Tierra held title, to facilitate remediation. Maxus
and Tierra admit that, on OCC’s behalf, Maxus personnel (up to 1996) and Tierra personnel
(thereafter) submitted designs for the interim remedy, that construction of the cap was
completed in 2001, that groundwater treatment operations commenced in 2001, and that
achie&ement of the design goal of hydraulic control was certified completed in 2004. Maxus
and Tierra admit that, under the terms of the 1990 Consent Decree, the completed interim
remedy at the Lister Site is to be re-evaluated every two years to determine if 1t remains
protective of human health and the environment and that, to date, regulatory officials have not
determined otherwise. Maxus and Tierra deny any remaining allegations made in q 78 of the

Complaint.
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79.  Maxus and Tierra deny that Tierra executed the April 20, 1994 administrative
order on consent (“1994 AQC”} referenced in 79 of the Complaint, but admit that OCC
executed the 1994 AOC, the terms of which speak for themselves. Maxus and Tierra admit
that, from 1994 until 1996, Maxus would have been implementing the 1994 AOC on OCC’s
behalf, and that Tierra agreed in a contract with Maxus in 1996 to henceforth undertake to
implement the 1994 AOC on OCC’s behalf.

80.  Maxus and Tierra admit that OCC executed the 1994 AOC, thereby agreeing to
undertake a reme‘dial investigation and feasibility study of the lower six miles of the Passaic
River, as set forth by the terms of the 1994 AOC. Maxus and Tierra admit that, from 1994
until 1996, Maxus would have been implementing the 1994 AOC on OCC’s behalf, and that

' Tierra agreed in a contract with Maxus in 1996 to henceforth undertake to implement the
1994 AOC on OCC’s behalf. Maxus and Tierra admit that the 1994 AOC was not completed
because it was suspended by USEPA when USEPA determined to expand the investigation to
encompass the lower seventeen miles of the Passaic River. Maxus and Tierra deny the
remaining allegations made in ¥ 80 of the Complaint.

81.  Maxus and Tierra deny the allegations made in the first and second sentences
of § 81 of the Complaint. Maxus and Tierra do not know to which map or maps the State is
referring in the third sentence of { 81 and, therefore, lack knowledge or information sufficient
to form a belief as to the truth of the allegations and, on this ground, deny such allegations.

82.  Maxus and Tierra admit that EPA stated that it had concerns regarding a work
plan for a Creel/Angler Survey that EPA had long asked Tierra to conduct, but later agreed to

consider a report of the results of the survey after acknowledging that Tierra had made
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improvements to the work plan. Maxus and Tierra otherwise deny the allegations made in
€ 82 of the Complaint.

83.  Maxus and Tierra deny the allegations made in § 83 of the Complaint.

84,  Maxus and Tierra deny the allegations made in ¥ 84 of the Complaint.

85. Maxus and Tierra admit that, in a letter dated January 30, 2001, USEPA
directed Tierra to suspend certain work under the 1994 AOC, but otherwise deny the
allegations in the first sentence of § 85. Maxus and Tierra admit USEPA entered into an AOC
~in June 2004 with OCC and some 30 other parties, in which OCC and the _other parties
provided $10 million in funding for an expanded remedial investigation and feasibility study
within the lower seventeen miles of the Passaic River (“2004 Funding AOC”), which was
later amended to include additional parties. Maxus and Tierra admit that the United States
Army Corps of Engineers (“USACE”) and the Stéte of New Jersey agreed to fund $9 million
of the cost of the seventeen-mile study, but lack knowledge or information sufficient to form a
belief as to the truth of the remaining allegations made in the third sentence of 85 and, on
this ground, deny such allegations.

86. | Maxus and Tierra admit that a notice of a Citizen’s Suit for the TCDD impacts
in Newark Bay was filed. Maxus and Tierrﬁ admit that OCC entered an AOC with USEPA
on February 13, 2004 (“Newark Bay AOC™), to conduct a remedial investigation and
feasibility study of Newark Bay, the terms of which-speak'fc')r themselves. Maxus and Tierra
admit that, by law, USEPA’s decision to issue the Newark Bay AOC barred the
aforementioned Citizen’s Suit. Maxus and Tierra admit that USEPA has maintained oversight
and control over the Newark Bay investigation conducted pursuant to the Newark Bay AOC.

Maxus and Tierra otherwise deny the remaining allegations made in Y 86 of the Complaint.
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87.  Maxus and Tierra admit the DEP issued a directive to OCC, Maxus, Tierra,
and mu}tiple other parties on September 19, 2003, the terms of which speak for themselves.

88.  Maxus and Tierra admit that EPA, through the work conducted and funded by
defendants and third party defendants in this litigation, is investigating the nature and extent
of the contamination in the Newark Bay Complex, remediation options, and disposal
techniques. Maxus and Tierra submit that the Plaintiffs’ involvement in this effort has been
relatively nominal. Maxus and Tierra otherwise lack knowledge or information sufficient to
form a belief as to the truth of any remaining allegations made in 88 of the Complaint and,
on this ground, deny such allegations. |

89. Maxus and Tierra do not know to which sampling results or to which
investigations the State intends to refer to in ¥ 89 of the Complaint, and, thus, lack knowledge
or information sufficient to form a belief as to the truth of the allegations and, on this ground,
deny such allegations.

90.  Maxus and Tierra lack knowledge or information sufficient to form a belief as
to the truth of the allegations made in the first sentence of 90 of the Complaint and, on this
ground, deny such allegations. The allegations made in the second sentehce of 90 are a
characterization of the State’s claims, to which no response is required. To the extent a |
response is deemed required, Maxus and Tierra admit that the State disavows asserting natural
resource damage claims iﬁ this action, and purports to “reserve” such claims until some
unspecified time “in the future,” but Maxus and Tierra deny the legal efficacy of the State’s
unilateral attempt to “reserve” such claims for the ﬁlme and otherwise deny the remaining

allegations of Y 90.
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Contamination of the Newark Bay Complex

91.  Maxus and Tierra lack knowledge or information sufficient to form a belief as
to the truth of the allegations made in the first sentence of ] 91 of the Complaint and, on this
ground, deny such allegations. Maxus and Tierra admit that TCDD can remain in the
environment after it has been released and may bioaccumulate and/or biomagnify in the food
chain. Maxus and Tierra do not know what the State means when it refers to bioaccumulation
and/or biomagnification in “the environment” and, on this ground, deny this allegation.
Maxus and Tierra deny the remaining allegations in{ 91 of the Complaint.

92.  Maxus and Tierra deny that “TCDD detected in the Newark Bay Complex is
clearly traceable to the Lister Site,” or that there is “a clear TCDD signal in the Passaic River,
Newark Bay .and beyond, which is unmistakably tied to the Lister Site and the actions of
Defendants.” Maxus and Tierra deny that any TCDD was discharged from 80 Lister Avenue
after 1969. Maxus and Tierra lack knowledge or information sufficient to admit or deny
whether discharges of TCDD can be “segregated” by date of discharge, and otherwise deny
any remaining allegations made in § 92 of the Complai.nt.

93.  Maxus and Tierra deny the allegations made in § 93 of the Complaint.

First Count - Spill Act

94.  Maxus and Tierra hereby repeat and incorporate by reference each and every
response contained in Paragraphs 1 through 93 above, as if fully recited herein.

95.  The allegations made in § 95 of the Complaint constitute conclusions of law to
which no response 1is réqujred. To the extent a response is deemed required, Maxus and
Tierra admit that they are persons within the meaning of N.I.S.A. 58:10-23.11b, but deny that

they have any liability in this action.
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96. Maxus and Tierra lack knowledge or information sufficient to form a belief as
to the truth of the allegations made in § 96 of the Complaint and, on this ground, deny such
allegations.

97.  Maxus and Tierra deny that any damages caused by any alleged “discharge of
TCDD into the Newark Bay Complex” include “damages to and loss of value of real or
personal property and the lost income associated therewith.” Maxus and Tierra otherwise
lack knowledge or information sufficient to form a belief as to the truth of the allegations
made in this paragraph and, on this ground, deny such allegations.

08,  Maxus and Tierra lack knowledge or informatijon sufficient to form a belief as
to the truth of the allegations made in this paragraph and, on this ground, deny such
allegations. |

99.  The allegations made in § 99 of the Complaint constitute conclusions of law to
which no response is required. To the extent a response is deemed required, Maxus and
Tierra deny that all of the costs aﬁd damages sought in this case are “cleanup and removal
costs” within the meaning of N.I.S.A. 58:10-23.11b.

100. Maxus and Tierra deny the allegations in § 100 of the Complaint.

101. Maxus and Tierra deny the allegations made in § 101 of the Complaint.

102. The allegations made in 9102 of the Complaint recite the State’s
characterization of a statute and/or conclusions of law to which no respornse is required. To
the extent a response is deemed required, Maxus and Tierra deny that the State is entitled to

 the relief requested in Y 102 of the Complaint, including subparagraphs a-f.
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Second Count - Water Pollution Control Act

103. Maﬁus and Tierra hereby repeat and incorporate by reference each and every
response contained in Paragraphs 1 through 102 above, as if fully recited herein.

104. The allegations made in § 104 of the Complaint constitute conclusions of law
to which no response is required. To the extent a response is deemed required, Maxus and
Tierra admit that they are persons within the meaning of N.J.S.A. 58:10A-3.1, but deny that
| they have any liability in this action.

105. Maxus and Tierra deny the allegations made in Y 105 of the Complaint.

106. Maxus and Tierra deny that any Defendant violated the provisions of the Water
Pollution Control Act, do not know to which “predecessors” the State is referring, and
otherwise lack knowledge or information sufficient to form a belief as to the truth of the
remaining allegations made in 4106 of the Complaint and, on this ground, deny such
allegations.

107. Maxus and Tierra lack knowledge or information sufficient to form a belief as
" to the truth of the allegations made in 9 107 of the Complaint and, on this ground, deny such
allegations. |

108. Maxus and Tierra Jack knowledge or information sufficient to form a belief as
to the truth of the allegations made in § 108 of the Complaint and, on this ground, deny such
allegations.

109. The allegations made in 9109 of the Complaint recite the State’s
characterization of a statute and/or constitute conclusions of law to which no response is
required. To the extent a response is deemed required, Maxus and Tierra deny that the State

is entitled to the relief requested in § 109 of the Complaint, including subparagraphs a-e.
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Third Count - Public Nuisance

110. Maxus and Tierra hereby repeat and incorporate by reference each and every
response contained in Paragraphs 1 through 110 above, as if fully recited herein.

111. The allegations made in § 111 of the Complaint constitute conclusions of law
to which no response is required. To the extent a response is deemed required, Maxus and

'Tierra deny the allegations of this paragraph.

112. Maxus and Tierra deny the allegations in ¥ 112 of the Complaint.

113. Maxus and Tierra deny the allegations made in § 113 of the Complaint.

114. Maxus and Tierra deny the allegations made in § 114 of the Complaint.

115. Maxus and Tierra deny the allegations made in 115 of the Complaint.

116. Maxus and Tierra deny the allegations made in ¥ 116 of the Complaint.

117. Maxus and Tierra deny the allegations made in ¥ 117 of the Complaint.

118. Maxus and Tierra deny the allegations of this paragraph and‘deny that the State
is entitled to the relief requested in subparagraphs a-f of § 118 of the Complaint.

Fourth Count - Trespass

119. Maxus and Tierra hereby repeat and incorporate by reference each and every
response contained in Paragraphs 1 through 118 above, as if fully recited herein.

120. Maxus and Tierra deny the allegations of § 120 of the Complaint.

121.  Maxus and Tierra deny the allegations of § 121 of the Complaint.

122.  Maxus and Tierra deny the allegations of this paragraph and deny that the State
is entitled to the relief requested in subparagraphs a-f of § 122 of the Coxﬁplaint.

Fifth Count - Strict Liability
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123. Maxus and Tierra hereby repeat and incorporate by reference each and every
response contained in Paragraphé 1 through 122 above, as if fully recited herein.

124. The allegations made in ] 124 of the Complaint constitute conclusions of law
to which no response is required. To the extent a response is deemed required, Maxus and
Tierra deny the allegations of this paragraph.

125. Maxus and Tierra deny the allegations of 9 125 of the Complaint.

126. Maxus and Tierra deny the allegations of this paragraph and deny that the State
is entitled to the relief requested in subparagraphs a-f of § 126 of the Comiplaint.

Sixth Count - Fraudulent Transfers

127. Maxus and Tierra hereby repeat and incorporate by reference each and every
response contained in Paragraphs 1 through 126 above, as if fully recited herein.
128. Maxus and Tierra deny the allegations made in 9 128 of the Complaint.
129. Maxus and Tietra deny the allegations made in § 129 of the Complaint.
130. Maxus and Tierra deny the allegations made in ¥ 130 of the Complaint.
131. Maxus and Tierra deny the allegations made in ] 131 of the Complaint.
132. Maxus and Tierra deny the allegations in § 132 of the Complaint.
-133. Maxus and Tierra deny the allegations in § 133 of the Complaint.
134. Maxué and Tierra deny the allegations of this paragraph and deny that the State
is entitled to the relief requested in subparagraphs a-d of § 134 of the Compléjnt.

Seventh Count - Civil Conspiracy/Aiding and Abetting

135. Maxus and Tierra hereby repeat and incorporate by reference each and every

response contained in Paragraphs 1 through 134 above, as if fully recited herein.
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136. Maxus and Tierra deny the allegations made in {136 of the Complaint,
including the allegations made in the subparagraphs a-k of § 136 of the Complaint.

137. 'Maxus and Tietra deny the allegations made in § 137 of the Complaint.

138. Maxus and Tierra deny the allegations made in 4 138 of the Complaint. |

139. Maxus and Tierra deny the allegations made in § 139 of the Complaint.

140. Maxus and Tierra deny the allegations of this paragraph énd deny that the State
is entitled to the relief requested in subparagraphs a-d of § 140 of the Complaint.

1L SEPARATE DEFENSES

1. The Complaint is barred, in whole or in part, as it fails to state a cause of action
against Maxus and Tierra upon which relief can be granted.

2. The State’s claims against Maxus and Tierra are barred, in whole or in part, by
the applicable Statute of Limitations, Statute of Repése, and/or .the equitable doctrines of
laches and estoppel. |

3. The State’s claims are barred, in whole or in part, by the doctrines of waiver,
consent, estoppel, release and/or assumption of risk.

4. Som¢ or all of the State’s claims are preempted by federal law.

5. Some or all of the State’s claims violate due process rights protected by the
Fifth Amendment, as incorporated in the Fourteenth Amendment, of the United States
Constitation.

6. The State’s selective pursuit of narrow group of parties it associated with just
~ one plant, disregérdin_g hundreds if not thousands of sources of pollution to the vast Newark
Bay Complex, constitutes unlawful selective enforcement that violates Constitutional Due

Process Rights and/or the doctrine of Fundamental Fairness.
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7. The obligations, damages, costs and/or penalties the State seeks to impose
violate Maxus’s and Tierra’s Constitutional Due Process Rights, their rights under the Eighth
Amendment to the U.S. Constitution, and the New Jersey doctrine of Fundamental Fairness.

8. The State’s claims are barred, in whole or in part, by the doctrines of collateral
estoppel, res judicata, judicial estoppel, and/or accoi‘d and satisfaction.

0. The State’s claims against Maxus and Tierra are subject to setoff and
recoupmenf and therefore must be reduced accordingly.

10.  The State’s claims are barred, in whole or in part, by the doctrine of unclean
hands, including by way of the State’s actions or omissions in breach of its fiduciary
_ obligations under the public trust doctrine and other acts and omissions that exacerbated
contaminatidn of the Newark Bay Complex.

11.  The State’s claims contravene fundamental notions of public policy.

12.  The State seeks relief in excess of its statutory authority or otherwise seeks to
impose obligations that are ultra fires.

13.  The State is not entitled to recover attorneys’ fees or costs and fees of
litigation.

14.  The State’s claims are barred by the statutory defenses to liability provided by
the Spill Compensation and Control Act (“Spill Act”) and the Water Pollution Control Act
| (“WPCA™). |

15.  The State’s claims are barred to the extent they seek relief for conduct
occurring or damages incurred prior to the effective date of the Spill Act.

16.  The State had notice and was aware of the discharges it alleges in the

Complaint prior to the time either Maxus or Tierra came into existence, and as such neither
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entity can be subject to penaliies for the alleged failure to timely notify the State of such
discharges. |

17.  Plaintiff Administrator cannot recover monies paid from the Spill Fund in
excess of $3,000,QOO in any one year period, as alleged discharges occurred prior to the

effective date of the Spill Act.

18.  In the event the State is entitled to relief under the Spill Act, such relief is
capped by the limitation on liability set forth in N.J.S.A. 58:10-23.1 lg.b.

19.  Maxus and Tierra did not own or operate a “Major Facility” as defined by the
Spill Act or the WPCA, N.J.S.A. 58:10A-1 et sq.

20.  The WPCA cannot be applied retroactively; and any such application is
constitutionally impermissible.

21.  The State has failed to join parties needed for just adjudication and in whose
absence complete relief cannot be accorded.

29, The State’s claims are barred or diminished because the State was guilty of
negligence or otherwise culpable conduct and/or contributory negligence.

23.  The State’s injuries and/or damages were caused by pre-existing, superseding,
and mteﬁening acts and/or negligence of other parties over whom Maxus and Tierra had no
control.

24, Although Maxus and Tierra deny that they are liable for the contamination
described in the State’s Complaint, in the event they are found liable, Maxus and Tierra are
 entitled to an offset against any such iiability on their part for the equitable share of the

liability of any person or entity not joined as a defendant in this action that would be liable to

the State.
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25.  The State’s costs and/or damages, if any, are divisible and, as a result, the State
has no claim for joint and several liability.

26.  Any claims asserted by the State based on an allegation of joint and several
liability are barred or limited because: (1) the acts and omissions of all other parties were
separate and distinct from those, if any, of Maxus and Tierra; (2) under the facts of this case,
neither the common law nor any statute renders Maxus or Tierra jointly and severally liable
| for the acts or omissions of other defendants; (3) the State is liable for all or a portion of the
relief it seeks; and (4) the injury, harm and costs that are the subject of the State’s claims are
sﬁbj ect to apportionment.

27. The State cannot, consistent with the Constitutions of the United States and the
State of New Jersey, prosecute claims of third parties with whom the State has no
relationship.

28.  The costs, damages and penalties the State seeks to recover and/or impose are
unreasonable, excessive and/ or arbitraryr and capricious.

| 29.  Some or' all of the State’s claims are barred because the State failed to exhaust
administrative remedies available in connection with the federal oversight of cleanup with
respect to the Newark Bay Complex.

30.  Maxus and Tierra cannot be liable for or be required to pay the State’s
damages that arise out of conduct lawfully undertaken in compliance with permits issued by
relevant government agencies, including the State and/or the United States and/or in
compliance with applicable laws, regulations, rules, orders, directives, and other requirements

of all federal, state and local government entities.
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31.  The claims asserted against Maxus and Tierra in the Complaint are barred
because at all relevant times Maxus and Tierra exercised due care with respect to hazardous
substances, if any, that may have been handled at the subject property, took precautions
against foreseeable acts or omissions of others and the consequences that could reasonably
result from such acts or omissions, and because any release or threat of release of any
hazardous substances, if any, and any costs or damages resulting therefrom, were caused
solely by the negligence, acts or omissions of third parties over whom Maxus and Tierra had
no control, whether by contract or otherwise, or any duty to control, including without
limitation the State of New Jersey and its agencies and officials, and the United States and its
agencies and officials.

32. At all relevant times, Maxus and Tierra complied with all applicable federal,
state or local laws, regulations, standards and ordinances, and otherwise conducted
~ themselves reasonably, prudently, in good faith, and with due care for the rights, safety and
property of others.

33.  The disposal of waste, if any, which allegedly originated from Maxus and
Tierra, was undertaken in accordance with the then state of the art, the then accepted |
industrial practice and technology, and the then prevailing legal requirements.

34.  The State is not entitled to recover costs incurred for cleanup actions not
undertaken in coordination or conjunction with federal agencies.

35, Under N.I.S.A. 2A:15-97, the amount of damages, if any, should be reduced
- by any amounts recovered from any other source.

36.  The State’s claims are barred for its failure to use an adequate and independent

scientific basis to support its claims for assessment of injuries to natural resources.
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37.  The damages that the State seeks, if awarded, would -amount to an unlawful
double recovery.

38.  The State’s claims for natural resource damages assessment costs are barred
because the State’s method of assessing natural resource damages was not adopted in a
manner consistent with the Administrative Procedures Act.

39.  The State’s claims are barred, in whole or in part, by the doctrine of “coming
to the nuisance.”

40.  The damages the State seeks, if awarded, would result in unjust enrichment to
the. State.

41.  The State has failed to mitigate damages, or to take reasonable precautions to
prevent any further damages, and claims for monetary relief against Maxus and Tierra must
be reduced accordingly.

42.  The State’s claims are barred, in whole or in part, as the State legally cannot
establish the requisite elements of its claims.

43.  The State is not entitled to recover for any alleged unjust enrichment as there
exists an adequate remedy at law to redress the State’s claims, |

44.  Some or all of the State’s claims are not ripe for adjudication.

45.  The State’s claims are barred due to its own conduct in unilaterally, and
without notice to Maxus or Tierra, implementing clean-up pfan(s) or taking other actions that
resulted in the commingling of formerly divisible areas of environmental harm.

46.  Maxus and Tierra incorporate by reference the defenses pléd, now or in the

future, by any other Defendant or Third-Party Defendant to the extent applicable to them.
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47.  Maxus and Tierra reserve the right to assert additional defenses that may be
uncovered during the course of this action.
III. PRAYER
Maxus and Tierra reserve the right to amend this answer.
WHEREFORE, Maxus and Tierra respectfully pray that:
)] judgment against the Plaintiffs on their claims against Maxus and
Tierra be entered;
(i) . the Plaintiffs’ claims against Maxus and Tierra be dismissed with
prejudice at the Plaintiffs’ costs;
(iii)  the Plaintiffs recover nothing by this suit;
(iv)  Maxus and Tierra be awarded their costs of court, expenses and
attorneys’ fees; and
v) Maxus and Tierra be granted such other relief, both special and general,

at law or in equity, to which it may show itself to be justly entitled.

DRINKER BIDDLE & REATH LLP
A Pennsylvania Limited Liability Partnersmp
Attorneys for Defendant

Y-
" William L. Warren, Esq.

Dated: October 18,2010
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DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4:25-4, the Court is advised that William E. Warren is hereby

‘designated as trial counsel for Maxus and Tierra in this action.

Dated; October 18, 2008 -

DRINKER BIDDLE & REATH LLP
A Pennsylvania Limiteg Liability Partnership

By? y,
William L. Warren, Esq.
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